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Overview

Mandatory treble damages.
These are reduced to mandatory
double damages if the company
self-discloses fraudulent activity.

Mandatory civil penalties of up
to $11,000 per false claim. In
cases concerning federal
reimbursements, each invoice is
considered a separate false claim.

Strong whistleblower incentives.
A whistleblower bringing a suit on
behalf of the government can
receive up to 30% of the recovery.

A permissive knowledge
requirement. "Knowledge" under
the FCA includes reckless
disregard and deliberate ignorance,
not just actual knowledge.

Exposure of contractors to
liability. An entity or individual
may be liable not only for directly
submitting a false claim, but also
for causing the submission of a
false claim.

two liability provisions that are most often used

The false claims provision .

creates liability for knowingly
presenting, or causing to be presented,
a false or fraudulent claim for
payment

31 U.S.C. § 3729(a)(1)(A)

The false statement provision .

creates liability for knowingly
making, using, or causing to be made
or used, a false record or statement
material to a false or fraudulent claim

31 U.S.C. § 3729(a)(1)(B)

Other liabilty areas

Requirements

Liability under the FCA requires a
defendant to act "knowingly,"

Private RIght Action

Qui tam plaintiffs commencing an
FCA lawsuit must:

tools at the government's disposal

Civil Investigative Demands can include

authorizes the DOJ to use CIDs to
conduct depositions, issue
interrogatories and make document
requests before the defendant is served
with formal notice of the suit or the
qui tam plaintiff's complaint is
unsealed

31 U.S.C. § 3733

Recovery

If Government Intervenes

if the government does not intervene.

Qui tam plaintiffs are also entitled
to reasonable expenses and
attorneys' fees

31 U.S.C. §§ 3730(d)(1)-(2)

Recovery Can be eliminated if

Moving to Dismiss an FCA Complaint

Failure to plead fraud with
particularity under Federal Rule of
Civil Procedure (FRCP) 9(b)

Failure to state a claim upon which
relief can be granted under FRCP
12(b)(6)

The public disclosure bar

The first-to-file bar

The statute of limitations

Six years after the date on which the
violation is committed.

Three years after the date when the US
official responsible to act in the
circumstances knew of or reasonably
should have known the facts material
to the right of action, but not more
than ten years after the date on which
the violation is committed.

Defenses

Lack of knowledge

the FCA requires a defendant to act
"knowingly," which includes actual
knowledge, deliberate ignorance, or
reckless disregard of the truth or
falsity of information on which the
claim is based

Prior Govt knowledge

When the government authorizes a
false claim with knowledge of the
facts underlying the claim, there is an
inference that the defendant has not
knowingly presented a false claim

U.S. ex rel. Burlbaw v. Orenduff, 548 F.3d 931,

951-52 (10th Cir. 2008)

Lack of a false statement

Lack of materiality

Damages and Penalties (31 U.S.C. § 3729(a)(1)

civil penalty of $5,500 to $10,000

three times the amount of damages
the government sustains

costs of bringing the civil action to
recover penalties and damages
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